CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study EmH-455 February 7, 2000

Second Supplement to Memorandum 2000-11

Litigation Expenses in Eminent Domain Cases: Additional Comments

This memorandum includes additional material relating to litigation expenses
in eminent domain cases. Attached are the following letters:

Exhibit p.
1. Gideon Kanner . .. ... oo 1
2. NormanE.Matteoni. ... .......... . . i 6
3. GIdeon Kanner . .. ... e 8
4. Departmentof Transportation. . .......... ... ... ... ... ... ........ 15

PoLICY OF THE DRAFT RECOMMENDATION

The Department of Transportation opposes the draft tentative
recommendation. They believe that the proposal will have the opposite of its
intended effect — it would allow litigation expenses in more cases, thereby
lessening the incentive of the property owner to settle. They note that very few
cases go to trial, and those that do are on widely disparate valuation questions or
disputed legal issues. They believe that this measure would increase condemnor
acquisition costs, without good reason. The current scheme that allows the courts
to consider the reasonableness of the parties’ behavior is preferable as a matter of
public policy.

JURY BIAS IN FAVOR OF PROPERTY OWNER?

Sacramento County has argued against a litigation expense standard of
“closer to the award”. Their argument is based in part on their perception that
juries are biased in favor of the property owner, which may help the property
owner obtain an award closer to the property owner’s demand than to the
condemnor’s offer.

Gideon Kanner (Exhibit pp. 1-5) challenges this assertion, arguing that there
is no evidence to support it. He concludes rather that property owners are able to
obtain higher awards at trial because condemnors often offer substantially less
than fair market value.



The bottom line of all this is that citizens whose land is taken for
public projects are undercompensated on a vast scale. Even when
they succeed in securing the full measure of “just” compensation
that the law allows, they still have to suffer a variety of losses
deemed by law noncompensable, and their award is then further
reduced by the substantial fees they have to pay their lawyers,
appraisers and other experts. That simply isn’t right. People who
wind up in the bulldozers’ path are not some sort of enemy; they
are American citizens entitled to fair treatment by their
government. As of now, they are not receiving it.

Low BALL TACTICS?

Correction

In the litigation expense debate, it has been alleged that some condemnors
“game the system” by preparing different appraisals for different purposes
(some generated by appraisal staff, others by outside appraisers).

In this connection, Norm Matteoni makes a point of clarification about his
letter attached to the First Supplement to Memorandum 2000-11. His remarks
concerning the use of a staff appraiser or an independent appraiser whose
appraisal may be stripped of certain items of compensation relate only to the
precondemnation offer and the deposit of probable compensation, not to the final
offer. (Our summary of his remarks on this point was in error.)

A Recent Case

A recent court of appeal case is also worth noting. In Community
Redevelopment Agency of Los Angeles v. World Wide Enterprises, 2000 Daily Journal
D.AR. 1125 (Feb. 1, 2000), the trial appraisal prepared by the condemnor’s
outside appraiser turned out to be 20% lower than the prejudgment deposit
appraisal prepared by the same appraiser (a difference of $200,000). The issue in
the case was whether the property owner would be allowed to impeach the
appraiser’s trial testimony with evidence of the higher prejudgment deposit
appraisal. The court held that evidence of the prejudgment deposit appraisal is
inadmissible — the policy of the law is to encourage an adequate prejudgment
deposit by ensuring that it will not be used against the condemnor at trial. (This
Second Appellate District decision conflicts with a 1994 First Appellate District
decision, setting up a possible Supreme Court determination of the issue.)

It should be noted that the appraiser in this case offered a justification for the
lower trial appraisal. The earlier appraisal was made subject to the assumption
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that the property was in sound physical condition and free of toxic substances.
By the time of trial the condemnor had taken possession of the property,
investigated its condition, and discovered the assumption to be incorrect. The
trial appraisal was reduced to reflect the cost of demolition and asbestos
abatement.

REDEVELOPMENT CONDEMNATION

Gideon Kanner has argued in the past that condemnation for redevelopment
should cover the property owner’s litigation expenses. The Commission decided
at its August 1999 meeting not to develop special rules for redevelopment
condemnation. Mr. Kanner now renews his suggestion.

He encloses a recent article from the Los Angeles Times concerning the failure
of the North Hollywood redevelopment project. He emphasizes that a project
such as this takes private property for “public use” — the public use being to
transfer the property to a private developer at a discount to encourage new
construction.

“But it is unconscionable in light of this prevailing reality to inflict
uncompensated losses on the indigenous inhabitants of redevelopment project
areas in order to facilitate this sort of speculation on the part of private,
government-subsidized redevelopers.” Exhibit p. 9. He argues that a property
owner displaced for a redevelopment project that generates private profit should
recover compensation for all demonstrable economic losses. That should include
the property owner’s reasonable and reasonably incurred litigation expenses
when the owner recovers compensation significantly in excess of the
redevelopment agency’s pre-litigation offer or pretrial offer.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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MEMORANDUM
Date: February 4, 2000
TO: California Law Revision Commission
FROM: Gideon Kanner
RE: First Supplement to Commission Memorandum 2000-11

Response to Letter of 1/3/00 from Sacramento County Counsel

Sacramento County's letter is based on the avowed premise that juries are
biased in favor of condemneees who, by reason of the timing of statutorily
required disclosure of condemnor's valuation figures, are said to enjoy an
unfair advantage, and therefore condemmation awards are said to be "the
product of the defendant’s well planned litigation strategy, rather than a sober
inquiry into values." With all due respect, these assertions range from the
unfounded -- significantlly no studies or other data are cited in support - to
the absurd, certainly to the extent that they presuppose that condemnors seek
a "sober inquiry into values” whereas condemnees engage in "litigation
strategy."

It seems clear to me that if —- as asserted in Sacramento County's letter - it
were all that easy for condemnees to "establish a favorable midpoint” in the
valuation range, one would expect many condemnation cases to go to trial
and many more lawyers practicing in this field. Reality is to the contrary. A

1 To ascertain the accuracy of my response, one need only list the reported eminent
domain cases involving misconduct of counsel. All but one involved misconduct by condemnors’
counsel; see Gardem Grove School Dist. v. Hendler, 63 Cal.2d 141 (1965) (unfounded,
vituperative ad hominem attack on the condemnee personaly, and an appeal to the jurors' self-
interest as taxpayers), People v. Graziadio, 231 Cal.App.2d 525 (1964) (appeal to jurors’ self-
interest as taxpayers), Regents of The Univ. of California v. Morris, 266 Cal.App.2d 616, (1968)
{tampering with the integrity of condemnor's appraisal report before exchanging it with the
condemnee pursuant to a court discovery order), Nestle v. Santa Monica, 6 Cal.3d 920 (1972)
(same), People v. Voltz, 25 Cal.App.3d 480 (1972) (same), City of Fresno v. Harrison, 154
Cal. App.3d 296 (1984) (same).

This business of subverting the discovery process by stripping from exchanged valuation
information varicus appraisal data and then springing them as a surprise at trial was
described in the 1960s as commonplace among condemnots by no less an authority than Roger
Arnebergh, then Los Angeles City Attorney who disclosed that state of affairs in an article in
the Proceedings of The Southwestern Legal Foundation's Eminent Domain Institute. I see from
Norm Matteoni's letter that this practice still goes on, the law notwithstanding.

In contrast, I am aware of only one reported case in which a condemnee’s appraiser
withheld material from his report, and then testified to it in trial. Meki v. People, 13 Cal.3d
710 (1975) (interestingly, the lawyer who represented the owners in Mekl had an extensive
background of representing condemning agencies).
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vast majority of government land acquisitions take place without litigation.
Of the cases filed a vast majority are settled without going to trial, and fewer
still go to verdict, much less appeal. Most condemnation lawyers representing
owners have little or no repeat business (it is a truly unusual and unlucky
property owner who experiences more than one condemnation in a lifetime),
and derive much if not most of their business from other lawyers who are
aware of the burdens and pitfalls of representing condemnees, and often
wouldn't touch one of these cases with the proverbial ten-foot pole.

The other factor that contradicts the County's assertion is that many
condemnors as well as condemnees have historically preferred juries to
judges. Since T don't usually represent condemnors, I can't set myself up as an
expert on the condemning agencies' motivation, but over the years I have
heard two reasons. One is what an old friend who has represented
condemnors for over 30 years calls "political reasons;" i.e., the right to a trial
by jury is guaranteed by the state Constitution, and it seems fair that people
whose property is being forcibly taken for the benefit of the community
should have their compensation assessed by a judicially-supervised cross-
section of that community. Sophisticated condemnors are not unmindful of
the institutional benefits that flow from the public perception of the
appearance of justice. The second reason is pragmatic: the perception among a
number of condemnors' lawyers is that judges tend to "split the difference,”
whereas juries respond to particularly meritorious (or unmeritorious, as the
case may be) cases presented by the parties and regularly bring in verdicts that
“hit the bull's eye” for one side or the other.

Before sending this letter I made inquiries among a number of professional
acquaintances who tend to represent condemnors, those who represent
condemnees, and those who represent both. Though the results were not
uniform, this appears to be the consensus.

I also want to address the county's assertion concerning the causes of verdicts
being consistently higher than condemnors’ offers and evidence. The author
of the county's letter appers to take it as self-evident that this is the result of
"the inherent jury sympathy for the defendant." No doubt, there is such
sympathy when homes or small commercial properties are taken. Whether
that sympathy goes so far as to translate into a juroral willingness to inflate
verdicts and thus their own perceived tax burdens is another story. That at
least some condemnors' counsel work on the jurors' self-interest as taxpayers,
as evidenced by some of the cited cases, suggests that juries are not unaware of
who pays.

Moreover, the "sympathy" rationalization breaks down in cases of large
commercial properties which are inherently owned by very wealthy entities
and individuals. And yet, these are the cases where condemnees have been
consistently scoring huge victories. I find it difficult to accept as serious the
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contention that juries wax emotionally sympathetic to the point of awarding
unwarranted eight-figure damages to the likes of Walt Disney, Southern
California Edison, or Southern Pacific.

These cases of unsympathetic, extremely wealthy condemnees are highly
instructive. Though these condemnees may enjoy skilled representation and
valuation testimony, I fail to see how anyone can seriously assert that juror
Joe Sixpack is so biased in favor of these wealthy entities and so reckless of his
own tax burdens that he cannot be brought to his senses by a judge's
instructions to the extent of rendering a fair verdict.2

The county ignores altogether the competing hypothesis, namely, that there is
a general tendency on the part of condemning agencies to undercompensate
and undervalue, both by making inadequate pre-litigation offers (most of
which are accepted -- a phenomenon that encourages this practice), and in
those cases where litigation ensues, to present opinion evidence of appraisers
who are quite conservative in their approach to valuation. Some of this is
legitimate; ie., some people are more cautious than others. (For my own
quarter-century old views on that point, see 48 Notre Dame Lawyer at 779, n.
71). Some of it is not; ie., it's like those doctors in tort cases who habitually
testify for insurance companies and are consistently hard put to diagnose any
disability or even to discern symptoms.

This js particularly evident from a review of the economics of the largest
condemnation cases in which there has been a consistent pattern of huge
overages secured by condemnees both from judges and juries3 In at least two

2 For whatever this may be worth, I have served on two juries and each time 1 was
impressed by the earnestness of the jurors and their desire to follow the judge's instructions.

3 Thus in Regents of the University of California v. Morris, supra, the jury verdict was
$3,700,000 o the condemnor's evidence of $3,250,000. The judgment was reversed on appeal
because of condemnor’s appraiser's and counsel's misconduct and on retrial the verdict was
$4,800,000 (in 1965 dollars). In the eventually aborted attempt to condemn Union Station in Los
Angeles, Caltrans presented evidence of value around $20,000,000; the verdict was over
$80,000,000. In City of Los Angeles v. Retlaw Enterprises, 16 Cal.3d 473 (1976) the Supreme
Court upheld a $14,350,000 verdict in favor of Disney on the city's evidence of $4,000,000. In
Cowrity of San Diego v. Rancho Vista del Mar, 16 Cal. App. 4th 1046 (1993) the county’s evidence
was around $5,000,000, the jury’s verdict was $55,000,000 which the trial court remitted to some
$23,000,000; the coutt of appeal rode to the county's rescue and reversed on a point of law that
the county had expressly waived, and following remand the case was eventually settled for
some 538,000,000 (over $21,000,000 plus interest). In Metropolitan Water Dist. 0. Deomenigoni,
tried in Riverside County, the jury returned a verdict of $43,200,000 on the District's evidence of
$7,000,000; the trial court remitted the award to $34,000,000, and the case was eventually
settled for substantially more. Finally, in People v. So. Calif. Edison, the verdict was
549,500,000 on Caltrans' valuation evidence of approximately $4,000,000; that award was
affirmed by the Court of Appeal, the Supreme Court declined to review Caltrans' valuation
argutnents, and the case is now pending on the issue of interest only before the California
Supreme Court. An acufe insight info the mindset of Caltrans was provided in the Edison case



B2/85/20868 1@: @81 8185563859 G KANNER PaGE @5

of them the condemnors’ valuation theories were so absurd that the juries
literally laughed at their appraisers. The consistency of this phenomenon
speaks for itself. I find it hard to believe that the juries in these cases were so
sympathetic to the likes of Disney, Edison, and Southern Pacific that they
became emotional when awarding damages. Besides in those of these large
cases where judges entered remittitur orders, the remitted amounts were
multiples of the respective condemnors’' valuation opinions (about five
times in Rancho Vista Del Mar, and six times in Domenigoni.)

This is not to say that there isn't any overreaching on the condemnees' side;
of course there is == people have human failings (see P.G.& E. v. Zuckerman,
189 Cal. App.3d 1113 (1987)). But both sound perceptions and conventional
wisdom of the condemnees' bar is that few things can be as damaging to a
party's case in the eyes of the jury as the appearance of greed and
overreaching, and highly skilled condemnation lawyers often turn that idea
to their clients’' advantage by demonstrating to juries that it is the
condemnors' valuation that is overreaching.

Moreover, unlike general tort litigation where evidence of damages is often a
subjective "anything goes" process in which at times unverifiable, subjective
symptoms and complaints of the plaintiffs are routinely presented to juries
without hindrance from judges, in eminent domain cases every bit of
valuation evidence must conform to the Evidence Code# and is scrutinized
and sifted by judges by motions in limine and in rulings on objections to
specific comparable sales and other valuation factors presented by the
appraisers.

when Caltrans made its “good faith” deposit of only $234,000, even though its evidence was
eventually close to 20 times ms much. Finally, in L.A. Unified School Dist. v. Trump Wilshire,
42 Cal App-4th 1682 (1996), another aborted major condemnation (of the Ambassador Hotel in
Los Angeles) the condemmor's deposit was $47,919,000, and Trump's claim was $200,000,000. The
District prudently abandoned the condemnation.

It was in Domenigoni and Rancho Vista del Mar that juries openly scoffed at the
condemnors’ appraisers’ testimony. In the former, MWD)Y's appraiser testified that there were
no severance damages to a partially taken ranch, such that the family ranch house wound up at
the foot of an earthen dam two miles long and 285 feet high, helding back nearly ene million
acre-feet of water. In Ranchoe Vista del Mar, the jury burst out into laughter {(and had to be
admonished by the trial judge to calm down) when it heard testimony of the county's appraiser
that the highest and best use of land abutting directly against the Donovan State Prison and
flooded all night long with the prison's security lights, was holding for development into large
estates,

4 Valuation is the only subject of expert testimony in which the substantive content of
expert witnesses' testimony is circumscribed by law. See Evidence Code E§ 813-824; § 810(a)
expressly provides that "except where another rule is provided by statute, this article

provides special rules of evidence . epplicable te any action in which value of property is to be
ascertained.” Emphasis added.
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Finally, there is the matter of data underlying these conclusions. Beginning
with the Congressional hearings in the 1960s (that arose from mass
condemnations around Port Chicago, but expanded to examine other
California condemnors' practices), through the famous New York study by
Reskin and Rohan eventually published in the Columbia Law Review,
through more recent General Accounting Office studies, through Prof. Clark
Kelsa's study, all the way to the most recent study by the Salt Lake Tribune,
that I sent to the Commission a while ago, the story is always the same:
condemnees who feel that they are not being fairly compensated by
condemnors’ offers and insist on trying their cases consistently secure
increases averaging around 30%.

Unless the folks in the Sacramento County Counsel's office mean to impute
supernatural powers the condemnees’ bar, the conclusion would seem to be
clear that the reason condemnees are by and large as consistently successful as
they are before juries is not because their plight reduces jurors’ minds to
putty, nor because their counsel are magicians who, like Lamont Cranston of
fiction, are able "to cloud men's minds," but rather because there is a natural
tendency on the part of condemning agencies to protect their budgets by
undercompensating condemnees when they can; it's a part of the
condemnors' long-standing culture, and so it shouldn't come as a surprise
that skillful condemnees' counsel are thus provided with opportunities to
exploit the weaknesses of that culture reflected in condemnors' overreaching
valuation practices and evidence.

The bottom line of all this is that citizens whose land is taken for public
projects are undercompensated on a vast scale. Even when they succeed in
securing the full measure of "just” compensation that the law allows, they
still have to suffer a variety of lossess deemed by law noncompensable, and
their award is then further reduced by the substantial fees they have to pay
their, lawyers, appraisers and other experts. That simply isn't right. People
who wind up in the bulldozers' path are not some sort of enemy; they are
American citizens entitled to fair treatment by their government. As of now,
they gre not receiving it.

%aﬁﬁmc...-——-

ideon Kanner
Professor of Law Emeritus

5 As long ago as 1966, Joseph C. Houghteling. then a California Highway Commissionet,
wrate that actual higway construction costs were consistently 32% higher than estimated,
"most of the increment coming from additional right of way costs.” Confessions of a Highway
Commissigner, Cry California, June 1966, p.29, 30,
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Re: Eminent Domain Study; Litigation Expenses (First Supplement )
to Memorandum 2000-11)

Dear Nat:

Thank you for including my comments in the above mentioned
Memorandum. But, | need to make a point of clarification.

The remarks made in my letter of December 7 concerning the use of
a staff appraiser or an independent appraiser whose appraisal maybe stripped of
certain items of compensation relate only to the precondemnation offer and the
deposit of probable compensation. It was not my intention to say that agencies
which undertake these tactics also rely on a staff appraiser for the final offer; 1 do
not have evidence that supports that conclusion.

The Memorandum is correct that the main focus of my letter was not
on the award of litigation expenses, but an effort to insure that the amount of
orejudgment deposit is adequate. To that end, | appreciate the later Memorandum
entitied “First Supplement to Memorandum 2000-12, January 28, 2000" suggesting
revisions to CCP §§1255.010 and 1255.030.

Finally, regarding Michael Nave’s suggestion of increasing the time for
exchange of valuation data from 60 to 120 days, | urge the Commission take its
time in evaluating the matter. There is a heavy burden on the property owner in a
complicated valuation issue of engaging other foundational experts such as
planners and civil engineers to provide background investigations and studies for
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Nathanial Sterling February 2, 2000
Page 2

the appraisal process. With Fast Track Judicial Processing of cases to trial, the

property owner can be caught in an unrealistic time crunch by advancing the change
of valuation data too far in before of the trial.

NORMAN E MATTES)NI
NEM:sd '



Gideon Kanner
Professor of Law Emeritus
Post Office Box 1741

Burbank, California 91507 .. ..
K, Calife Law Revision Commission

RECEIVED
FEB -1 2000

January 31, 2000

Nathaniel Sterling, Esq. File:
California Law Revision Commission |
4000 Midlefield Road, Room D-2

Palo Alto, California 94306

Dear Nat:

I enclose for your consideration an article on redevelopment that appeared as
a front-page story in yesterday's Los Angeles Times. I have highlighted certain
passages which I believe to be of special significance. While overall it's a case
of res ipsa loquitur, in the context of the Commission’s recent deliberations
on recovery of litigation expenses and my input on that subject, I believe
some aspects of this article warrant special emphasis.

First and foremost is the matter of the sheer waste of public money on a
massive scale. It now turns out that the rosy projections of the
redevelopment agency turned out to be fiction. The North Hollywood area in
question, after soaking up $115,000,000 in public funds remains blighted.
Today's Los Angeles Times {p.B-1) carries a follow-up story entitled N.
Hollywood's Hopes Riding on the Subway. It reports the admission that the
redevelopment project has been a failure and voices the hope that perhaps
the North Hollywood terminus of the Red Line will turn things around,
though it also reports that CRA's efforts to attract developers for the barren
wasteland that surrounds the Red Line station have so far been a failure.
More importantly, yesterdy's Times reports that other, similar areas that were
not within redevelopment projects have achieved the same level of
improvement without using public funds, as the North Hollywood
redevelopment project where the number of buildings requiring repair and of
vacant homes has doubled. For this, 28 existing businesses and God knows
how many jobs were destroyed. The agency brags about new jobs created by its
project but it fails to mention whether the increase it speaks of is a net
increase (if any) after the destroyed jobs are taken into account. Moreover, the
higher paying (typically show business management) jobs were not "created”
by anything the CRA did, but rather moved from other entertainment firm
venues.

What the article does not mention, but it deserves emphasis just the same, is
that the CRA became so detested in the area that it had to move its North
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Hollywood area office from a facility owned by it to a more expensive rented
one because of security concerns, thus wasting more money.

It is not my intention to dwell unduly on this civic, moral, and fiscal disaster
which is hardly the only one (what happened in Hawthorne was far worse);
the facts revealed in the article speak for themselves. 1 do mean to
reemphasize what | told the Commission earlier, and to renew my plea that
the Commission reconsider the proposal to apply different standards to
formulation of criteria for allowing condemnees to recover litigation
expenses in redevelopment cases that create private, profit making projects. If
the legislature means to allow such private raids on the public treasury and if
the courts mean to go along with it, so be it. But it is unconscionable in light
of this prevailing reality to inflict uncompensated losses on the indigenous
inhabitants of redevelopment project areas in order to facilitate this sort of
speculation on the part of private, government-subsidized redevelopers.
There is simply nothing "public " about this process. Moreover, in this case it
goes beyond the unconscionable to subsidize Ralphs markets and forcibly
displace people’s homes and businesses to accommodate a new North
Hollywood Ralphs store, even as Ralphs' management candidly admits -- as
they are quoted in the enclosed article to be doing -- that they would have
rebuilt their old store or built a new one anyway, without subsidies and with
thetr own money.
Please don't just take my word for such concerns. Do take the time to read
Justice Macklin Fleming's conclusioen contained in the last two pages of Regus
v. City of Baldwin Park, 70 Cal. App.3d 968 (1977), where he hit a bull's eye —
the North Hollywood fiasco being the proverbial "Exhibit A" for his concerns.

Bottom line: if California cities mean to be in the redevelopment business -
and T do mean business, not governance -- and if they insist on taking the
associated business risks of the kind cautioned against by Justice Fleming, let
them do it as all other private businesses do; let them pay for what they get
and not abuse the inhabitants of redevelopment projects.

I again urge the Commission to provide in its recommendation for reform
that condemnees displaced for redevelopment projects that create private
profit-making facilities, should recover compensation for all their
demonstrable economic losses, as well as reasonable and reasonably incurred
litigation expenses when they recover compensation that is significantly in
excess of the redevelopment agency's pre-litigation offer or at least the pretrial
offer. Oregon uses the latter procedure in all condemnations but does not
seem to be suffering from a dearth of public projects. The Kansas legislature
has recently provided that in condemnations that ultimately serve private
uses, the measure of compensation should be increased to market value +
25%. See State v. Unified Government of Wyandotte County, 962 P.2d 543, 559
(1998). 1 do not suggest that California follow suit to that extent, but I mention
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these developments in the law to demonstrate that the unconscionability of
treating condemnees who are displaced for the ultimate benefit of private
profit-making enterprises has been rightly legislatively recognized. In that
context it sems only proper that such condemnees should receive the
promised "full and fair" compensation, not as empty words in court
opinions, but as a matter of right. It's time that private redevelopers and the
cities that insist on acting as their financiers started paying for their own "free
lunch” and not foist the price on their victims and the public.

Please make sure that this letter and the enclosure are distributed to the
Commissioners before the next Commission meeting, or that they at least be
available to the Commissioners at that meeting. Thank you.

Sincerely,

sideon Kanner
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SUNDAY REPORT /o Al
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MYUNG J.CHUN ¢ Los Angeles Times

Opening of Lankershlm subway station in June may help bring new life to North Hollywood.

Heady Plans, Hard Reality

‘m§l 17-m1]]10n redevelopment effort left North Hollywood no better after 20 years
. than some similar areas that got no such aid, data show. Officials defend agency.

" By PATRICK McGREEVY
-and T.CHRISTIAN MILLER

TIMES STAFF WRITERS

Two decades and $117 million in public money
later, efforts by the city of Los Angeles to rescue
.suburban North Heliywood from creeping blight
have largely struck out, a Times computer analy-
gis has found. _ _

North Hollywood had seemed a promising ¢an-
didate in 1979 for one of the city’s most ambitious
redevelopment projects ever. It sits adjacent to

enclaves of entertainment industry jobs in the

San Fernande Valley and is freeway-close to
downtown. Plans called for a Metro Rail subway
station, now set to open this June, with the poten-
tial to attract thousands of daily commuters and
new business {o the area.

But the meager results logged so far in North
Hollywood offer a cautionary tale to hundreds of
other California communities that are investing
more than $1.5 billion annually in hopes of reviv-
ing fading areas.

The number of vacant and deteriorating
homes—a key indicator of blight—has doubled in
the 20 years that the city's Community Redevel-

Please see RENEWAL, A26
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RENEWAL: 20-Year Effort Fails to Live Up to Original Vision

Stilt Struggling
Lrespite benefiting from tens of
nthons of dolars in aid, North
Hullywood failed Lo mprove
signibcanlly cormpared with similar
areas in key medsures of incoine,
overciowding and poverby.
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Spending

Brlween 1979 and 1939, a towal
of $117 million was spenl on
revitahzing Horth Holtywead. Here
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wpment Agency hat been on Lhe
jub 0 Nerth Hollywood, Only a
{raction of Lthe new homes and
businesses the CRA pledged to
Buald Bave been erected, amd ply-
woord hoards still protect shut-
dawy storefronts,

(M perhaps grenter signiticance,
North Hollywoord's recovery has
lngged behind nther depreased ar-
eas in 1.oa Anpeles that improvenl
without any money from the city's
Lil4, according te the ‘limes
analysis of rensus, property and
etnployment data.

"The area ltag become worss,”
said Patrick Berberian, who has
Tun a mevie prop rental business in
North Hollywood for three dec-
ales. "It a shambles.”

Agenvy oificials dispute that,
peinting Lo reinvigorated parta of
the community. A ghilzy building
that houses the hvadguarters fot
the Academy of Television Atts
aned Sciences, home of the Emmys,
opened on the portheast corner of
Lanketahim and Magnolia boule-
vards. The El Portal, a movie pat-
ace buill in 1926, reopened this
year ag o performing arts conlplex
that anchors several blocks of cafes
aned galleries Lhat optimstic city of-
ficiuls have designated the Notlo
Aris District

Progruas was slowed by the early
1080s recession aned the 1991
Nurthrlge earthquake, officiuls
saill, addimg that conditions would
Jikely have slipped even [urther
withoul the $tLT-millien public in-
vestrnent in North Hollywook.

“What il bonght you here is
sntury, sile lousing.” said Lillian
Huckenbeim. the CHA exerutive in
chatge of the North Hollyweod
project "l braght you o shopping
center Lhal people can walk to. It
bought you a neighborhood you
can walk around in. North Holly-
wooil is betler turlay Lthan when we
started the project.

"We would all like tu move for-
warrll faster,” Burkeoheim ac-
knowledged. I keep wishing for
thal magic wanl, but Lthe magic
wind isn't there,”

T'o test the claim Lhat blight
would have spread without the
CRA's intervention, The Tiutes
analyzed 14 nrighbochoods Lhat
were statislically comparable to
Narth Hollywood 20 years ago.

- Althengh they received no re-
development money, most of the
comparison areps registered im-
provemnents in income and poverty
rates vgual lo or betler Lthan the
heavily Tunded North lloltywood
project area, Lhe anadyais found,

“Whatever good has happened
in North Hollywood is more grass-
routa,” said Joe] Katkin, a eenior
fellow at Lhe Pepperidine Institute
fur Pubilic Policy and research fel-
fow in urkian policy at the Reason
I'ntshe Policy Instilute, a libertar-
wn-orenled think tank. “1 don’t
tiunk Lhe redeveloptnent agency
Rl anything Lo do with it.”

Althouph some of the compari-
san neighborhowds were in canmu-
nitiex with Jesirable locations or
reputations, all shared fundamental
sitnilatities with North Hollywood,
Comparable neighborlioods in Mar
Vista and Silver Lake, for instance,
contained similar stocks of alder
homes and sruall shops, Sections of
Van Nuyg and Mid-City had the
satne ohsolele warehouses and fac-
tories found in North Holiywood.

The XA, created more than 50
yedrs 3E0 0 Tevive decaying steas

L

of the vily, starting with downtown,
Las the power Lo buy land or force
its sale through condempation in
the case of an unwilling owner. The
tand is sold at & low price Lo devel-
opers who prounise o erect desir-
able new baildings such as offices
or housing.

‘The construction aime in part io
increase property tax revenues.
But instead of going to palice, fire-
fighting, schools and cther serv-
ices, Lhe agency uses the extra
rauhey to finance more redevelop-
ment projects,

Such Lacties are oiten contraver-
sial. In its S0-year hislary, the CHA
Fas uprooted thausands af (amilies
and tazed enlire netghbothoods. [te
mogl visible legacy ig towers ahove
(Iuwm‘awn, whore officials apent

|

Fhotysby M¥TIRG L CHUN ¢ Lo Angeles Trmres
Redevetopmend bas done nothing ta improve above strip of boarded-
up storelronts on Lankershon Boulevard, Bakman Towers, below, is
arnong apartment compleres

that redevelopment produced.

more than $1 billien Lo erect a sky-
line of high-rise affices i place of
deteniorated neighborhoods and
business blocks. The agency alsu
foatered a cultural neaus on
Banker (1l that inclwles the Music

Center and the Musewn of Conleny-

pocary Art. Througheut the city,

thausands of affordable apartments

developed by the CHA house low-
mconme families.

Mar Vista

Goes It Alone

From the harbor to the Val.ll:y,'
31 redevelopment arcas now tover
22,000 acres in the city, up from

5,000 acres 20 years age. The City .

Council will decide Jater this year

Y _whether to lainch the largest yet,

centered on the Valley communi-
ties of Pacoima and Atletn.

The North Hellywood analysis,
‘however, shows that redevelop-
ment i3 nol a panacea. In 1970, part
ol Muar Vizta, on the Weslride,
lecked remarkably similar 1o North
Hollywood.

Abgul 27% of the pupululien
lived in poverty, compared with
26% in North Hollywood. [n both
areas, about 3% of the homes were
vacant. Per capita income hovered
at $15, 200 in Mar Vista, rompared
with 314,600 in North Hollywood,

Twenty years later, Lhe (wo ar-
eus slill look alike.

Puverty hag decreased at Lhe
same rate, to about 215 of the
populace in Notth Hallywood, 229
in Mar Vista, according to 1997 es-
limates fram the .8, Census Bu-
reau, The number of vacant homes
has nearly doubled in bolh plaves
to 9%, Per vapila incame grew to
$16,000 in Morth Hellywoeod. In
Mar Vista, it climbed to $21,200,

\help of the redevelopaient agency,

i That achievement is hardly
bunicue.
I Of the 10 Los Angeles neighbor-

hoods most stalistically similar to

; ) Novth Holbywood two decades ago,

Jnast enjoy the same or better
quality-of-life stanadards today as
| Nowth Hollywood,

Farts of Mid-Cily, Venice and
'Silver Lake all have enjoyed resi-
-rlential and economic rebirths cour-
tesy of the private geclor, without
help Irom redevelopment mooey,
Although amaller geographically,
the malching sreas were nearly
ilentical demugraphicslly to Norkh

Hollywood,

“It's hard (o see what Lhey got
far their maney," said Michael Dar-
dia, a researcher with the Public
Palicy Institute uf Calilornia, who
developed the melhodalogy uged
by The Times and reviewed the pe-
sults. “'In tesug of changea in the
nuahly of life, it's hard Lo see any
ippact.”

¢ Civie leadors arl local residents
credit private develepers, logation
and reputatian, rthet than govern-
rgent, for reviving the other arcas.
| ¥enice haslthe beach. Silver
Lake haa long been a bohenian rel-
uge. And Mar Yisla boomed alter
young professionals discovered it
in Lhe 18808 and 905 as an alford-
shle Weatside oasis.

' Redevelopment officials blame
North Hollywond's location as a
key neagon {or its problems.

“[ don't hurve anylandy that's fy-
ing ta live in the East Valiey,” Hur-
kenhein sald.

- To b aure, lorth Hollywoud is
belter off in sotie ways today than
it was 20 years ago. Per capila in-
rome i higher. Poverly is down.
And et all of the 10 areas did bet-
ter than Norlh ‘Hollywoeod. West-
lake anil sectiong of Van Nuys, for
inslance, 2aw paverly Tise and per
capita income fall.

Lut those advances don'l satisly
_erities, who say the CRA sguan-

. dered public funra, undermining it
effort in North Hollywood.

The agency !'is an inefieclive,
wasteful bureaucracy thab is not
produeing what it is suppesed Lo
produce,” sald Gienn Hoiby, an at-
torney who chaira Lhe residents’
panel advizging the CRA on North
Hallywood redevelopment.

One Lhing redevelopment ia

" ¢learly supposed to produce i more

{oba. Joh creation i2 a lf_\r meagure

| And Mar Vista did it withouot the'

of the success of redevelopment,
according to Jerry Seharding the
ageney'a new acling heml. Hug
ginee 1992, the ZIP Code that in-
ciurdes the North Hollywood praj-
erl haa regislered a deciine in num-
ber of jobs, according to state
Employnent Development Uepart-
ment data,

During the same period and by
the same measure, more peuple
went to work in eight of the 10,
comparable areas of Loa Angeles,
the Timez analysis found.

Hurkenheim attributed the loss
of jobs ta eubway construction,
which ripped (wo major ear dealers
from the redevelopment atea. She
said Lhe departure of Rerospace
firms a4 parl of the refion's loss of
defense contracts also cost johs.

Some of Lhe lost job2 shoulil o
regained in June when Lhe sulway
opend, Burkenheim said.

Hul some experts suid redevelop
meat itself is partly ta blame sinre
the: agency can take extreme me-
sured that wind up depriving a
cotninunily of existing businesses

and housing.

“ledevelopment means the buail-
dozers are coming.” said Jack Kys-
er, chiel econcmist of the Los
Angeles County Economic Devel-
opment Corp. “A lot of lime you
dispiace businesses. Once you do
that, it's tough to repiace theny’

FProperty vatues alse lagged in the
analysis of comparable cormmunities,
Although homea and businesses in
Notth Hollywid increased in vahue
at a elightly faster rate thar Lhe
eounty anl city overall in Lhe last 20
yeats, they didn't come clase to thre
grewth [n the mest comparable ar-
eaa of [LA: Mar Visla and Van
Peays, both of which grew at more
thai double North Liolkywoorl's rate.

Academy Project
Scaled Back

Morth Hellywoed was one of the
origlnal towns in the Valley,
founded ag the cammanity of To-
lara late in the 19th century. It ce-
mainedh a vibrunt shopping dist-ict
during the suburban boom witer
Worldl War ], but began to devhie
rapidly in the 1960s.

Ground zero {or the redevelp-
menl praject wag the intersection
of Lankershim and Magnoua,
where uffieials and developers en-
visioned creation of a new “uty
wilhin a city." Plans called for 2.2
willion square freet of affices, stores
el upscale restauranls, including
more than 700 housing units, a 400~
room four-stat hotel, a club and a
movie theater.

The agency raged 28 busimesses
and handed $5.5 nullion in sulsi-
digs to the develepers. The proj-
ecl's centerpiece was an officy
building that-ineludes Lhe ne
home of the welevigion acadenty.

Twenty years luler there in np
hotel, no commerciul movie theatd
anrt just 13% of the promised u{ficr
EpECE. -

Ken Adking, an original partaur
in the $45-milllon seademy project,
aversaw construction of the firgt
Lwo phases of the development: 243
apariments and 220,000 syuare fj:
ol oifice and commercial space. |

Adklng said he needed Lhe
#gency's eminent demain power ta
assemble land for Lhe succesding
phaees, but thal agency officials
failed to take Lhe necessary legal

l’]fue " RENEWAL? AT
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gteps. The result was a maore than

five year delay in the agency’s abil-

ity to condemn property, which Ad-
ins said was fatal. The economy
egan to falter. Tenants backed
ut. Financing collapsed.

{ Two years ago, a group of origi-

bal owners sold out for $23 million,
early half of the cost {o build the
omplex. o

| The current owner, Prentiss’

Properties, decided last year to
orgo the hoped-for restaurants and

tail shops on the ground fleor and - ’

instead convert the space to offices.
| Burkenheim, the CRA executive
i charge in North Hellywood, con-
iceded that the academy complex
did not turn out to be the massive,
'community-changing development
nce planned. But she said it cre-
:ated 480 jobs, many for highly paid
professionals.
b Tenants in the buildings today
Iinclude entertainment giants Dis-
iney and Sony, and the new local of-
fice of the CRA.
| Burkenheim still nolds out hape
ithat much of the adjacent land will
be developed with a movie studio
land office complex. Developer
1. Allen Radford is negotiating
iwith the CRA to build the project.
| Controversy also plagued the
‘agency's other two large commer-
ieial developments,
i  Hewlett-Packard poured $26.8
imillion into a new training center
‘on Lankershim before selling the
ibuilding in 1996 for $9.6 million, re-
cords show. After languishing
'nearly empty for years, most of the
rspace was recently rented by Walt
i Disney Pictures and Television.
. The CRA also spent at least $3
million to subsidize the purchase of
a site for a shopping center an-
chored by a Ralphs market. But
‘Raiphs spokesman Terry O'Neil
said the grocery chain probably
would have built a new store in the
area without agency help.
, “We were looking in North
Holiywood anyway because the old
gite wasn't sufficient. We would
“have done something in North
Hollywood,” O'Neil said.
- Although many residents like
the new shopping center, they said
there isn't enough of that kind of
development.
_ “When I need something, I go to
JBurbank," said Mary Arrieta, 72, a
(32-year resident of the area.

The agency's use of hardball tac-
‘tics also has contributed to the
preblems with new business, some
‘erities satd.

« By using eminent domain to ob-
#ain one-third of all the properties
taken in North Hollywood—the
;highest percentage of any major re-

RENEWAL: Controversy Over Emin
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“The area has become worse,” says Patrick Berberian, above, who
runs & movie prop rental firm there. But CRA's Lilian Burkenheim says:
“North Hollywood is better taday than when we started the project.”

development project in the city—
the agency created a vocal, ener-
gized bloc of local residents who
opposed the CRA and eventually
took over the citizens advisory
panel. They were largely respon-
sible for filing the challenges that
delayed the academy project.

To improve housing, the CRA
had promised to build nearly 2,700
homes, weed out blight and cut va-
cancy.

It fell short on ali three counts.

" Plans called for 2,671 new dwell-
ing units by 1994, The reality to-
day: 1,014 new residences, a little
less than 40% of what was planned.

The percentage of buildings that
require repairs nearly doubied be-
tween 1979 and 1995, to 85.9%, ac-
cording to the agency's own fig-
ures, The number of empty homes
and apartments alse almost

deubled, to 8.5%, according to cen-

“sus data,

The agency bought and tore
down single-family homes and
small businesses, replacing them
with apartment complexes with
units reserved lor the poor, -

But in doing that, planners broke
a promise they made when they be-
gan in 1979: to avoid concentrating
low-income housing. ‘

On one block of Harmony Av-
enue, the agency spent $21.8 mil-

lion to erect hundreds of new apart--

ments for low- and moderate-
income tenants. )
“The neighberhood has lost its

family feel,” said Lucia Affentran-

ger, 59, whose front window faces

" the back of an apartment complex. -

“We used to take care .of each
other's homnes when we went on va-
cation. Now [ hardly know the peo-

ent Domain

ple who live around here.”
Maria Patrogyan said her family

. loves the spacious apartment they

rent in an agency-financed building
on Harmony Avenue. The street
the agency helped build up is very
family oriented, Patrosyan said,
adding that the apartment building
ghe lives in even has a playground
for chiidren.

“Our building is very good,” she
said. “The rooms are big, and the
neighborhood is a nice place to
live.” :

Burkenheim said she is proud
that the agency has been able to
provide quality affordable housing,
although she acknowledged that
ideally it should not have been
ciustered on Harmeny.

Even when they succeeded in
bringing in new homes, agency ofii-
cials sometimes paid far more than .
the market rate.

For instance, the nonprofit
group L.A. Family Heusing built 14
low-income apartments on Har-
mony. The redevelopment agency
pravided $713,000 in land toward:
the projert. L.A, Family Housing !
then spent $2.1 millien to build the

) apariments.

In the end, the project cost
$205,786 per unit—in a market
where condog frequently sell for

" $130,000 or less,

The agency has algo had trouble
collecting on loans made to devel-
opers to build low-income housing.
In Nerth Hollywood the CRA has
made seven such loans totaling
more than $6.5 million on which
borrowers have paid back no prin-
cipal, records show.

Some local critics of the CRA
also say they are infuriated by
agency red tape.

Casey Hallenbeck bought Phil's
Diner on Chardler Boulevard two
years ago.

The young entrepreneur hoped
to revitalize the fading diner, a
1928 landmark, figuring it could be
a symbol of the success of redevel-
opment, a reminder of the energy
and style of old North Hollywoad.

So he applied for a CRA loan.

" “They put me though a rigma-
role for more than a year, and in
the end, there was so much red
tape and strings attached, it wasn't
worth it,” Hallenbeck said. “We
decided to close it up.”

Agency officials have revived
talks to help Hallenbeck, but the
diner remains closed.

Ressarcher Donna Mungen conmtrib-
uted to this story.

Monday In Part B: Cfficlals tum
hopes for revitallzation to subwoy and
studio projects.
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STATE OF ﬁA!FIFOHNIA““ E%SINESS TRANSPORATATION AND HOUSING AGENCY GRAY DAVIS, (Savernor

LEGAL - M8 57 .
1120 N STREET, SACRAMENTO, CA 95814
P.O. BOX 1438, SACRAMENTO, CA 95812-1438

PHONE (916) 654-2630
FAX f91e 6546128

Vin acsimile (650) 494-

February 7, 2000

Nathaniel Sterling

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Room D-1
Palo Alto, CA 94303-4739

Inre: Study EmH-455; Memorandum 2000-11;

Litigation Expenses in Eminent Domain

Dear Mr. Sterling:

The California Department of Transportation opposes the proposed amendment to
Code of Civil Procedure section 1250.410 as stated in the December 1999 Draft
Tentative Recommendation. The Department concurs with the comments submitted
by the County of Sacramento, in particular, the conclusion that the proposed
amendment would only benefit the condemnee in a litigation environment where the
condemnee already has a distinct advantage. Additionally, the proposed amendment
admittedly would allow for the award of litigation expenses in more cases which
lessens the incentive for condemnees to settle the case.

The underlying rationale for awarding a condemnee litigation expenses under the

~ current law, is to recompense a condemnee who has been unnecessarily required to
litigate. (Coachella Valley County Water District v. Dreyfus (1979) 91 Cal. App. 3d 949, see
also City of EI Monte v. Ramirez (1982) 128 Cal. App. 3d 1005.) In determining whether
litigation was unnecessary, the court must be allowed to subjectively assess the actions
of the condemnor. As noted by the County, the courts have established a standard of
reasonableness to be applied, which requires the trial court to look not only at the
mathematical statistics of the case, but also to take into account “the good faith, care
and accuracy in how the amount of the offer and the amount of the demand
respectively, were determined.” By eliminating the court’s ability to consider the legal
merits of the case, the proposed amendment shifts the rationale for awarding litigation
expenses to one of gambling - who can most accurately predict the verdict. A
reasoned, justifiable legal assessment of the case is no longer the focal point of either
the offer or the demand.
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The Department does not agree with many of the underlying assumptions justifying
the need to change the existing law. The statement that “extensive litigation” occurs
over the award of litigation expenses is not factually supported. Following a jury
verdict, if the condemnee seeks litigation expenses, a motion is filed. The matter is then
set on the law and motion calendar, and then usually entails a ten to fifteen minute
hearing.

As noted above, settlement of cases would not be encouraged by the proposed
amendment. The Commission’s Memorandum 2000-12 states that in the three Vear
period from July 1, 1996, to June 30, 1999, more than 92 percent of the eminent domain
cases filed statewide were resolved without having to go to trial. During this same
time period, the Department acquired 5,467 l}:arcels of which only 846 required a
Resolution of Necessity. Assuming that all of these 846 parcels proceeded to litigation
and applying the same 92 percent non-trial resolution rate, only 1.2 percent of the
parcels the Department acquired in the last three years went to trial. It has been the
Department’s experience that the cases which do go to trial are those in which there is a
wide disparity in opinions of value and/or disputed legal issues. Tt is not uncommon to
have valuation opinions of $100,000 on the part of the condemnor, and several million
dollars on the part of the condemnee. Changing to an objective standard in awardin
litigation fees would not encourage settlement in these cases. Rather, in all iikelihood, it
would increase the number of cases that actually go to trial.

The Department also disagrees that the proposed amendment would be cost saving to
the taxpayer. First, the amendment would compel a condemnor to increase its offer,
hoping to avoid litigation expenses even though it is pursuing the litigation in good
faith, and with care and accuracy on behalf of the taxpayers. Second, it is hard to
lmagine a cost saving to the taxpayers when litigation expenses will be mandatory
where an unreasonable condemnee who forces the case to trial, throws out an
unreasonably high valvation figure and then makes a demand at less that half the trial
testimony knowing that juries inherently split in favor of the condemnee. The increase
in the award of litigation expenses under the proposed amendment will far exceed any
costs savings which may be experienced by avoiding a fifteen minute law and motion
hearing on entitlement to litigation expenses.

In conclusion, section 1250.410 should not be amended as proposed. The Commission
and the Legislature should be encouraged that trial judges often find that condemning
agencies have acted reasonably. The statute as presently worded promotes the
condemnor’s reasonable approach to litigation.

Sincerely,

e -

RI RDB. Wm/

MAXINE (MICKI) FERGUSON
Attorneys
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P.O. BOX 1438, SACRAMENTO, CA 95812-1438

PHONE 916; 654-2630
FAX 915) 654-6128

Vin by facsimile (650) 494-1827

February 7, 2000

Nathanie] Sterling

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Room D-1
Palo Alto, CA 94303-4739

Inre: Study EmH-455; Memorandum 2000-11;

Litigation Expenses in Eminent Domain

Dear Mr. Sterling:

The California Department of Transportation opposes the proposed amendment to
Code of Civil Procedure section 1250.410 as stated in the December 1999 Draft
Tentative Recornmendation. The Department concurs with the comments submitted
by the County of Sacramento, in particular, the conclusion that the proposed
amendment would only benefit the condemnee in a litigation environment where the
condemnee already has a distinct advantage. Additionally, the proposed amendment
admittedly would allow for the award of litigation expenses in more cases which
lessens the incentive for condemnees to settle the case.

The underlying rationale for awarding a condemnee litigation expenses under the

- current law, is to recompense a condemnee who has been unnecessarily required to
litigate. (Coachella Valley County Water District v. Dreyfus (1979) 91 Cal. App. 3d 949, see
also City of EI Monte v. Ramirez (1982) 128 Cal. App. 3d 1005.) In determining whether
litigation was unnecessary, the court must be allowed to subjectively assess the actions
of the condemnor. As noted by the County, the courts have established a standard of
reasonableness to be applied, which requires the trial court to look not only at the
mathematical statistics of the case, but also to take into account “the good faith, care
and accuracy in how the amount of the offer and the amount of the demand
respectively, were determined.” By eliminating the court’s ability to consider the legal
merits of the case, the proposed amendment shifts the rationale for awarding litigation
expenses to one of gambling - who can most accurately predict the verdict, A
reasoned, justifiable legal assessment of the case is no longer the focal point of either
the offer or the demand.
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The Department does not agree with many of the underlying assumptions justifying
the need to change the existing law. The statement that “extensive litigation” occurs
over the award of litigation expenses is not factually supported. Following a jury
verdict, if the condemnee seeks litigation expenses, a motion is filed. The matter is then
set on the law and motion calendar, and then usually entails a ten to fifteen minute
hearing_

As noted above, settlement of cases would not be encouraged by the proposed
amendment. The Commission’s Memorandum 2000-12 states that in the threa year
period from July 1, 1996, to June 30, 1999, more than 92 petrcent of the eminent domain
cases filed statewide were resolved without having to go to trial. During this same
time period, the Department acquired 5,467 IEMCEIS of which only 846 required a
Resolution of Necessity. Assuming that all of these 846 parcels proceeded to litigation
and applying the same 92 percent non-trial resolution rate, only 1.2 percent of the
parcels the Department acquired in the last three years went to trial. It has been the
Department’s experience that the cases which do go to trial are those in which there is a
wide disparity in opinions of value and/or disputed legal issues. It is not uncommon to
have valuation opinions of $100,000 on the part of the condemnor, and several million
dollars on the part of the condemnee. Changing to an objective standard in awarding
liigation fees would not encourage settlement in these cases. Rather, in all likelihood, it
would increase the number of cases that actually go to trial.

The Department also disagrees that the proposed amendrnent would be cost saving to
the taxpayer. First, the amendment would compel a condemnor to increase its offer,
hoping to avoid litigation expenses even though it is pursuing the litigation in good
faith, and with care and accuracy on behalf of the taxpayers. Second, it is hard to
imagine a cost saving to the taxpayers when litigation expenses will be mandatory
where an unreasonable condemnee who forces the case to trial, throws out an
unreasonably high valuation figure and then makes a demand at less that half the trial
testimony knowing that juries inherently split in favor of the condemnee, The increase
in the award of litigation expenses under the proposed amendment will far exceed any
costs savings which may be experienced by avoiding a fifteen minute law and motion
hearing on entitlement to litigation expenses.

In conclusion, section 1250.410 should not be amended as proposed. The Commission
and the Legislature should be encouraged that trial judges often find that condemning
agencies have acted reasonably. The statute as presently worded promotes the
condemnor’s reasonable approach to litigation.

Sincerely,

—f =

MAXINE (MICKI) FERGUSON
Attorneys



